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HE Duke of Hol leg Superior of certain Lands, 
which belongęd in Property to certain pf his Vaſſals 
| attainted for their Action to the Repellion 1745, 
and amongſt theſe, of the Eſtate of Lochpary, the Pro- 
perty of Donald Macdonald of Lockgary, and of the Lands of Tom- 
knock and Cuſtranich, belpnging in Property to o Fares Drummond 
late of Perth, commonly called Duke of Perth, an ¶ thereafter to 
n Drummond his Brother, commonly 12 00 ny John Drum- 
mond ; and being adviſed, that the Prope theſe 17 did 
re vert to him, and became conſolidated pore the Superiority, by 
the Attainder of theſe hiß Vaſſals, in terms of the Statute of the 
1ſt of his late Majeſty, commonly called the Clas- act, did, in 
purſuance of the Directions of the Veſting- act, of} the 2oth_ of 
his 1 Majeſty, enter his Claim to the Property of theſe 
Land 8. 
It was then held to bl Matter of Doubt, whether the Clan- 
act, made upon RI of the Rebellion 1715, was a tempo- 
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rary, or a perpetual Law; and more particularly, whether it ex- 
tended to Forfeitures upon Occaſion of the Rebellion 1745. 

This Queſtion came firſt to be tried upon a Claim of the 
Duke of Gordon's; when Judgment went in favour of the Su— 
perior ; againſt which his Majeſty's Advocate entered an Appeal, 
but which is not hitherto diſcuſſed, by Reaſon of a Treaty be- 
tween the Lords of Treaſury, authoriſed for that [ſpecial Pur- 
poſe, and theſe Subject-ſuperiors, Claimers of their Vaſſals For- 
feitures : whereby it was propoſed, that the Crown ſhould make 
a reaſonable Satisfaction to the Subject- ſuperiors for theſe their 
Claims ; and as the Duke of Aubol had, amongſt others, been a 
Party to theſe Communings, he conſidered the Matter to be in 
a Manner ſettled, and that nothing further remained to be done, 
but for the Subject-ſuperiors to withdraw their Claims, upon the 
Compoſition's being ſettled which they were to receive, 

It occurred to the Duke, that, in order to intitle him to the 
Benefit of the intended Compromiſe, it would be neceſſary that 
his Claims ſhould be aſcertained by Judgment of this Court. In 
this View, having inſiſted upon his Claim upon the Eſtate of 
Lochgary, it was objected, upon the Part of his Majeſty's Advo- 
cate, That all further Procedure thereon ought to ſtay, until the 
Iflue of the Appeal in the Duke of Gordon's Caſe; as the Judg- 
ment to be thereupon given would finally ſettle and determine 
that Point. And accordingly, the Lord Ordinary ſiſted further 
Procedure upon that Claim, until the Event of the Appeal with 
the Duke of Gordon. 5 

This prevented the Duke from moving in his other Claim up- 
on the Eſtate of Perth, as he was not diſpoſed to throw any Ob- 
ſtacle in the Way of the intended Compromiſe taking Place, in 
expectation that the Appeal with the Duke of Gordon would ei- 
ther be diſcuſſed, or the Compromiſe with the Subject-ſuperiors 
finally ſettled ; and therefore did not move any further for Judg- 
ment upon either of his Claims; and was even willing to have 
withdrawn the fame, and to have relied upon the intended Com- 
promiſe, in caſe it ſhould be thought, that his AT the 
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Claims would be of any Utility towards finiſhing the Compro- 


miſe. But his Majeſty's Advocate being ſeemingly of Opinion, 
that the Duke's Claim upon the forfeited Eſtate of Perth, was 
liable to ſuch Objections, in point of Law, as would be available 
to caſt it entirely, and conſequently that the Duke, as Superior 
of theſe Lands of Tomknock and Cultranich, would not be intitled 
to any Conſideration in reſpect thereof, he ſtated his Objections 
to that Claim; which, with the Anſwers thereto made on the 
Part of the Duke, are the Subject of this Report by the Lord 
Shewalton Ordinary. 

The Eſtate of Perth, comprehending theſe Lands of Tomknock 
and Cultranich, had been firſt ſurveyed, as ſuppoſing it to be for- 
feited by the Attainder of the elder Brother James Drummond, 
commonly called Duke of Perth, and the Report of that Survey 
was dated 5th February 1748 ; it was recorded in Exchequer the 
7th of June, publiſhed in the County of Perth upon the 16th, 
and recorded in the Sheriff- court Books upon the 17th-of June 
1748. | 
25 was then conſidered to be at leaſt a doubtful Matter, whe- 
ther the Forfeiture of that Eſtate did accrue to the Crown, by 
the Artainder of James the elder Brother, or of John the young- 
er Brother, in reſpect that James died before Expiration of the 
Time limited by the Act of Attainder for his Surrender; and 
therefore it was, that when the Duke of Athsl came to enter his 
Claim upon the Clan-a&t, for the Property of theſe Lands of 
Tomknock and Cultranich, he claimed the ſame in both Views, 
as forfeited either by the Attainder of James, or of John, and as 
having thereby recognoſced to him, and been conſolidated with 
his Superiority. 

This Claim was duly entered upon the 6th December 1748, 
within fix Months of the Regiſtration of the above-mentioned 
Survey in the Sherift-court Books of Perth. 

It was thereafter found, by Judgment of this Court, That 
the Eſtate of Perth did not become forfeited to his Majeſty, in 


and through the Attainder of the ſaid James Drummond, in re- 
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ſpeR that he died wihin the Time limited by the Act of At- 
tainder for his Surrender. 

No new Survey was taken of the Eſtate of Perth, as forfeited 
by the Attainder of John, but a verbatim Tranſcript was made 
of the former Survey; the Report of which is dated 24th Oclo- 
ber 1749; recorded in Exchequer 26th OZober ; publiſhed in 
the County of Perth, and recorded in the Sheriff- court Books of 
that County, upon the 6th November 1749. 

As the Duke of Atho/ had already entered his Claim to theſe 
Lands of Tomknock and Cultranich, as forfeited by the Attainder 
of either of the two Brothers, he did not think it neceſſary to 
re-enter the fame Claim, upon Occaſion of the ſecond Survey, 
believing that the Claim he 2 d already entered anſwered all the 
Purpoſes of the Veſting- act, and that no Advantage could be 
taken of him in that Reſpect, if his Claim was otherwiſe juſt. 
The Objections which have been offered to this Claim, on the 
Part of his Majeſty's Advocate, are three in Number. 1/, That 
though the Claim was entered within ſix Months of the firſt Sur- 
vey, yet as it was not renewed, ſubſequent to the ſecond Sur- 
vey, it ought to be rejected, as not being agreeable to the Di- 
rections of the Veſting- act of the 20th of the King, which re- 
quires all Claims to be entered within ſix Months after the Sur- 
vey, and, in default thereof, that the Eſtate ſhall remain for- 
feited to his Majeſty, freed, acquitted, and diſcharged of and 
from any ſuch Claim. 24h, That as the Eſtate of Perth had 
not devolved upon Joby Drummond, the younger Brother, at 
the Time of his Attainder, but did thereafter accrue to him, by 
the Death of his elder Brother James, John, at the Time of his 
Attainder, neither was nor could be Vaſlal to the Duke of Athol 
in theſe Lands: And therefore, the Clan- act did not apply to this 
Cafe ; nor could the Duke claim the Property of theſe Lands, as 
accruing to him through the Diſloyalty of his Vaſſal; as John, 
the attainted Perfon, was not his Vaſſal in theſe Lands at the 
Time of the Attainder. gdly, That the Clan-act, in order to 


prevent Colluſion between th and Vaſtals, did require, 
that, 


6 


that, within ſix Months oſ the Attainder, the Superior intending 
to claim the Benefit of his Vaſſal's Forfeiture, ſhould either ob- 
tain himſelf infeft in the Lands claimed, or do Diligence really, 
and without Colluſion, for attaining Poſſeſſion: That neither of 
theſe had been done in the preſent Caſe; and conſequently, 
that, by this Neglect, the Duke had fallen from his Claim, ſup- 
poſing it to be in other Reſpects well founded. 

To the fir/t of theſe, it is anſwered, That the claim entered 
by the Duke, whereby he claimed theſe identical Lands, as ha- 
ving recognoſced to him, the Superior, by the Forfeiture either 
of James or John, who ſtood both attainted by the Act of ine 
19th of the King, conditionally, if they did not ſurrender with- 
in the Time limited, was properly ſo entered, in reſpect of the 
Doubt that then occurred, whether that Fitate would be carried 
by the Forfeiture of the one Brother or of the other, and an- 
ſwered all the Ends and Purꝑoies which the Legiſlature had in 
view, when, by the Veſung-att, all thoſe who pretended to 
have any Claims upon the forfeited Eſtates, were appointed to 
enter the fame within ſix Months after the Survey. 

The Intention of the Law was juſt, that third Parties, inno- 
cent of the Crime, who had any Claim upon the forfeited E- 
ſtates, ſhould not be hurt or prejudged in their Intereſts, but 
that a reaſonable Time ſhould be allowed to them to enter their 
Claims. 

It was, on the other hand, equally reaſonable, that ſome Pe- 
riod ſhould be fixed between and which the Claim ſhould be fo 
entered, whereby the full Extent of all the Debts and Incum- 
brances upon each forfeited Eſtate might be known and aſcer- 
tained ; as the Eſtates were to be ſold, and the Price applied for 
Payment of the Debts, where the Extent of the Claims that 
ſhould be aſcertained exceeded twenty Years Purchaſe. Six 
Months after recording the Survey, was the Time limited for 
that Purpoſe ; and therefore, as the Duke's Claim was entered 
within the ſix Months of the recording of the firſt Survey, and 


did claim theſe Lands as forfeited by the Attainder of either of 
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the Brothers, the Claim was, in every reſpect, formal and re- 
gular, and did not require to be renewed upon Occaſion of the 
ſecond Survey. 

And, with all due Submiſſion, it muſt appear a very extraor- 
dinary Objection, to avoid a Claim, if otherwiſe well founded, 
that it was entered ſo much ſooner than the Law required. Six 
Months after recording the Survey was the ultimatum, beyond 
which no Claim ſhould be competent. But there are no Words 
in the Act annulling or diſallowing Claims entered before the 
recording of this Survey, providing the ſame were entered po- 
ſterior to the Attainder, when the Forfeiture took place. The 
recording of the Survey was intended for a Notification to the 
Lieges to enter their Claims, at furtheſt, within fix Months from 
that Date, and could never be meant to evacuate Claims in o- 
ther reſpects regularly entered before that Time. And therefore 
it is imagined your Lordſhips can have little Difficulty in ſuſ- 
taining the Claim as duly entered, and repelling this firſt Ob- 
jection, | 
1 To the ſecond Objection, it is anſwered, That the declared 
Purpoſe of the Act of the iſt of his late Majeſty, called The 
Clan- act, ſo far as reſpected the Crown's immediate Vaſſals, was 
to encourage them, upon Occaſion of the Rebellion then on 
Foot, or of any after Rebellion in favour of the Pretender to 
the Crown of theſe Realms, to remain peaceable and dutiful to 
his Majeſty, his Heirs and Succeſſors; and, if called upon, to 
join in his Majeſty's Hoſt in oppoſition to the Rebels. | 

The Premium or Encouragement thereby given to theſe peace- 
able and loyal Subjects, the immediate Vaſſals of the Crown, 
was the Forfeiture of ſuch Parts of the Rebels Eſtates as held of 
them the peaceable and loyal Superiors : As, on the other hand, 
for an Encouragement to the Sub-vaſſals to continue and remain 
in their Duty and Alledgeance, they were, by the ſame Act, in- 
titled to the Benefit of their Superiors Forfeitures, and to hold 
their Lands of the Crown, in the ſame Manner as they were 
formerly holden by the attainted Superior. 
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And therefore, as the Duke of Athol, by his zealous Attach- 
ment to his preſent Majeſty during the late Troubles, occaſion- 
ed by the Rebellion 1745, became intitled to the Royal Favour 
and Bounty conferred upon the Crown's immediate Vaſſals, re- 
maining dutiful and loyal, by the above-recited Act of the 1ſt 
of the late King; and as both James Drummond, and his Bro- 
ther John, were notoriouſly engaged in the Rebellion 1745, in 
which they bore a principal Part ; and therefore were juſtly at- 
tainted on that account by the Act of the 19th, though the For- 
feiture did not operate as againſt James, by reaſon of his ſuper- 
vening Death between the Date of the Act and the Time there- 
by limited for his Surrender; yet as the Eſtate remained till 
forfeited, for the ſame Act of Treaſon in the Perſon of John, to 
whom it accrued by the Death of his Brother ; it muſt appear 
extremely hard, and contrary to the whole Spirit and Intention 
of the Clan- act, if the Accident of James's Death was to de- 
prive the Duke of the Benefit intended to him by his Vaſſal's 
Forfeiture, in conſideration of his unſhaken Loyalty and At- 
tachment, in that Time of Danger, to his Majeſty's Perſon and 
Government. 

All that the Law ſeems to have had in view was, the Loyal- 
ty of the Superior, and the Diſloyalty of the Vaſſal. Both theſe 
concurred in this Caſe in a moſt diſtinguiſhed Manner. If the 
Duke of Athol had been ſo misfortunate, as to have involved 
himſelf in the Rebellion, and that the two Brothers had remain- 
ed dutiful and loyal, it can admit of no Doubt, that John the 
younger Brother, upon his elder Brother's Death, would have 
been intitled to claim the Benefit of the Duke's Forfeiture, and 
to have held theſe Lands in capite of the Crown. And as the 
Law is reciprocal, the Duke muſt be equally intitled to the Bene- 
fit of that Forfeiture, ariſing ex delicto of both Brothers, quoad the 
Property of thoſe Lands which held of him. And the Words 
of the Law muſt be ſo explained, as to anſwer what was ob- 
viouſly the Purpoſe and Intendment thereof. 

The third Objection proceeds upon Suppoſition of the Rele- 
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vancy of the Claim, and of its being duly entered ; but that the 
Duke had fallen therefrom, by his neglecting to do ſomething 
more, to obviate that Jealouſy which the Law entertained of Col- 
luſion between the Subject- ſuperiors and the forfeited Perſons. 

By the former Part of that Act, there were three different 
Clafles of Perſons that the Legiſlature had in view to encourage to 
remain firm in their Duty and Alledgeance. 1/7, The imme- 
diate Vaſſals of the Crown, by whoſe Influence and Example 
their Vaſſals and Tenants might be diſſuaded from joining in the 
Rebellion. 2dly, The Sub-vaſſals, who were in hazard to be 
perverted from their Duty by the Influence or Example of their 
immediate Superiors, and who might have the like Influence o- 
ver their Tenants. 3d/y, The Tenants of both, who, as the 
Law then ſtood, were in a manner Slaves to their Maſters, and 
thereby under the ſtrongeſt Temptation to accompany them in 
their rebellious Practices. 

To theſe three Claſſes different Rewards were granted, ſuitable 
to their different Circumſtances. The Crown's Vaſſal remain- 
ing dutiful, was to have the Benefit of the Sub-vaſſal's Forfei- 
ture quoad the Lands that held of him, and which are thereby 
declared © to recognoſce and return into the Hands of the Supe- 
e rior; and the Property ſhall be, and is hereby conſolidated 
« with the Superiority, in the ſame manner as if the ſame 
« Lands or Tenements had been by the Vaſſal reſigned into the 
Hands of the Superior ad perpetuam remanentiam.” 

The Sub-vaſſal was to be rewarded with the Forfeiture of the 
Superiority, thereby to intitle him to hold theſe Lands n capite 
of the Crown. | | 

And both theſe Claſſes were thereby intitled to the Forfeiture 
of any Tacks, or other Title, by which the Tenants and Poſ- 
ſeſſors of any Part of their Lands, convicted and attainted of 
High Treaſon, did bruik and occupy the ſame ; which Tacks, 
or Title, are from thenceforth declared to ceaſe, and become 
void, and the Lands themſelves, ſo occupied and bruiked by 


the attainted Tenants or Tackſmen, to return to, and be en- 
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joyed and poſſeſſed by thoſe from or under whom ſuch Title is 
derived reſpectively. | 

And, on the other hand, as an Encouragement to the Te- 
nants not to take part with, or be miſled by their diſloyal Ma- 
ſters, ſuch of them as remained peaceable, and in their dutiful 
Allegiance, are thereby ordained to bruik and occupy the ſeve- 
ral Lands, &c. by them reſpectively poſſeſſed, for the Space of 
two Years or Crops, to be accounted from and after ſuch At- 
tainder, freely, without Payment of any Rent, Duty, or Service. 

Then follows the Clauſe upon which the Objection is found- 
ed, in theſe Words. © And for preventing of Frauds or Collu- 
« ſion, in order to evade this Act, be it further enacted, by the 
Authority aforeſaid, That if the Superior's Vaſſals or Tenants 
« to whom the Lands, Mines, Sc. above mentioned are de- 
&« clared and ordained to belong, ſhall not, within fix Months, 
* to be reckoned from the Time of the Attainder of the Offend- 
<« ers reſpectively, obtain themſelves infeft, or do Diligence, 
« really, and wichout Colluſion, for attaining Poſſeſſion; in 
e every ſuch Caſe the Forfeiture ſhall belong to his Majeſty, his 
« Heirs and Succeffors.” 

His Majeſty's Advocate is ſo juſt as not to inſinuate the leaſt 
Suſpicion of any actual Fraud or Colluſion between the Claim- 
ant and thoſe unhappy Brothers, his Vaſſals in the aforeſaid 
Lands. But as the Statute which beſtows the Reward has, 
from a Jealouſy or Suſpicion that ſuch Fraud or Colluſion might 
in ſome Inſtances occur, made it a Condition, that they ſhould, 
within the Space of ſix Months, obtain themſelves. infeft, or do 
Diligence, really, and without Colluſion, for attaining Poſſeſ- 
ſion; and as neither of theſe was done by the Duke in the pre- 
ſent Caſe; he objects, That the Duke is not intitled to take any 
Benefit or Advantage from the Forfeiture of his Vaſſal. 

It will occur to your Lordſhips, upon the ſmalleſt Attention, 
that the above-recited Clauſe is extremely inaccurate in many 
Particulars, and which, in the Nature of Things, could not ap- 


ly to the ſeveral Caſes to which it was ſeemingly directed. 
| C And 


(10 


And it is known to your Lordſhips how many Inaccuracies of 
the like kind, reſpecting the Forfeitures of Land- eſtates in Scot- 
land, did occur in moſt of the Acts paſſed upon occaſion of the 
Rebellion 1715, and which required ſo many after Acts to ex- 
plain and amend the ſame. | 

A ſtronger Inſtance of this Inaccuracy cannot well be figured 
than what occurs in the above-recited Clauſe in the Act of the 
iſt of the King. What the Legiſlature had thereby in View 
was equitable and juſt, viz. That the Bounty of the Crown 
might not be perverted by Fraud and Colluſion between theſe 
Donatars of the Crown and the attainted Perſons, to the Uſe 
and Support of thoſe Rebels by whoſe Attainder the Eſtate had 
become forfeited ; and it ſeems then to have occurred, that the 
proper Criterion for removing any Suſpicion of Fraud or Collu- 
ſion was, that Infeftment ſhould be taken, or Diligence done 


for attaining Poſſeſſion, within ſix Months. 


And your Lordſhips will obſerve, that, ex figura verborum, 
this applies to all the three Ranks or Claſſes of Perſons to whom 
the Benefit of theſe Forfeitures was granted, vig. the Crown's 
immediate Vaſſal, the Sub-vaſſal, and the Tenants, without 
adverting, that in many Particulars they were impracticable, from 
the Nature of the different Rights, and were rendered {till more 
impracticable, by the Veſting-acts that paſſed upon occaſion both 
of the Rebellions 1715 and 1745. 

And to begin with the Tenants : It muſt be obvious to your 
Lordſhips at firſt View, that they neither could obtain them- 
{elves infeft, becauſe the Nature of their Right was ſuch as not 
to admit of Infeftment; neither were there termini habiles for 
their doing Diligence to attain Poſſeſſion. They were the Te- 
nants and natural Poſſeſſors of the Grounds : What further Poſ- 
ſeſſion could they attain? All that they could do was, not to 
pay the Rents of thoſe two Years to which they were intitled, 
either to the forfeited Perſon, or any for his behoof. This 
might ſatisfy, that there was no Fraud or Colluſion between 


them and the attainted Perſons. But ſtill it would not come up 
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to the Requiſites of the aforeſaid Clauſe, of obtaining themſelves 
infeft, or doing Diligence to attain Poſſeſſion : So that, accord- 
ing to this Conſtruction, the Condition annexed to the Grant 
mult have evacuated the ſame totally uaad the Tenants ; be- 
cauſe it was in Nature impoſhble for them, either to obtain 
themſelves infeft, or to do Diligence for attaining Poſſeſſion. 
This can never be ſuppoſed to have been the Intention of the 
Law ; which therefore mult receive this more equitable Con- 
ſtruction, that theſe Proofs, to avoid the Suſpicion of any Fraud 
or Colluſion, ſhould only be neceſſary where the Nature of the 
Right was ſuch as to admit the one or the other ; and that nei- 
ther of them could apply to the Caſe of Tenants, though they 
are equally comprehended in the Words of this Clauſe, is un- 
deniable. 

The ſame Obſervations apply to the Caſe of the Crown's im- 
mediate Vaſſals intitled to the Benefit of the Sub-vaſſals For- 
feiture, as to the Property of the Lands. The Property of theſe 
Lands were, by the former Clauſe, declared to have recognoſced 
to the Superior zpfo jure, and is thereby declared to be conſoli- 
dated with the Superiority, in the ſame manner as if they had 
been reſigned by the Vaſſal in the Superior's Hands ad perpetuant 
remanentiam. 

By the Feudal Law of Scotland, and the Nature of our Land- 
rights, there are not fermini habiles for Infeftment in the Perſon 
of the Superior, when Lands either recognoſce, or are reſign - 
ed ad perpetuam remanentiam. His original Infeftment in the 
Lands ſtands entire, notwithſtanding of the ſubaltern Right 
granted to the Vaſſal. He retains the dominium directum; the 
Vaſſal's Right is but a Burden upon his Superiorage ; and there- 
fore there can be no Renewal of the Infeftment in the Perſon of 
the Superior upon the Vaſſal's Recognition or Reſignation ad re- 
manentiam ; it becomes ipſo fatto extinguiſhed or conſolidated 
with the Superiority. And accordingly, by the former Clauſe of 
this Statute, the Sub-vaſſal's Right is declared to have recognoſ- 
ced, and to be conſolidated with the Superiority, in the ſame 
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Manner as it Reſignation had been made ad perpetuam remanen- 
tiam. And thus far it is equally plain, that the above-recited 
Clauſe, fo far as it requires Infeftment, to avoid the Suſpicion 
of Colluſion, cannot apply to the Caſe of Superiors. 

But then it is ſaid, That the other Alternative was undoubt- 
edly competent, vig. That he might have done Diligence, really, 
and without Colluſion, for attaining Poſſeſſion. 

But the Claimant is adviſed, and ſubmits it to your Lord- 
ſhips, that neither was this practicable with reſpect to the For- 
feitures that occurred, either upon Occafion of the Rebellions 
1715 or 1745; becauſe, by the Veſting- acts reſpecting both theſe 
Rebellions, and the Forfeitures from thence ariſing, the forfeit- 
ed Eſtates were declared to have veſted in the Sovereign from 
an antecedent Period, and the King to be in the real and actual 
Poſſeſſion of all and ſingular the forfeited Eſtates. The whole 
Leiges were thereby prohibited from intermeddling with thoſe 
Rents ; the Commiſſioners of the forfeited Eſtates in the one 
Caſe, and the Barons of the Court of Exchequer in the other, 
were directed to appoint Factors for levying theſe ; and all Pro- 
ceedings before the ordinary Courts of Law, whereby the levy- 
ing of theſe Rents might be ſtopped by Suſpenſion, Sequeſtra- 
tion, or otherwiſe, were prohibited and diſcharged, 

Every forfeited Eſtate. therefore was, prima facie, veſted in 
the Sovereign, adjudged and declared to be in the real and ac- 
tual Poſſeſſion. The Right granted to the Subject-ſuperior did 
not operate zpſo jure. He was thereby only conſtituted the 
Crown's Donatar ; as ſuch he behoved to make his Claim in one 
or other of the Ways injoined by the Statutes in that Behalf 
made: So that till his Claim was allowed of, and affirmed, he 
had no ſuch Right as could intitle him to maintain any Action 
tor attaining the Poſſeſſion really. So that it was a manifeſt In- 
accuracy in the above-recited Clauſe, if meant to be applied to 
the Caſe of Superiors, where it required them either to take 
Infeftment, or to do Diligence for attaining Poſſeſſion, really, and 
without Colluſion. | 

And 


o 
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And if it could be ſuppoſed, that the above-recited Clauſe in 
the Act of the iſt of the late King, had been intended to com- 
prehend the Caſe of the Subject-ſuperiors in either of the Parti- 
culars above mentioned, as the firſt was plainly impracticable in 
the Nature of Things, the other was rendered ſo by the Veſt- 
ing- acts, whereby the whole forfeited Eſtates were, in the jir/t 
place, veſted in the King, who was thereby declared to be in 
the real and actual Poſſeſſion, and all others debarred from in- 
termeddling therewith, or with the Rents and Profits of the 
ſame, either via facti or juris: So that, until they were taken out 
of the King's Perſon by a Judgment or Decree upon the Claim 
of the Subject- ſuperior, as the Crown's Donatar, his Hands were 
tied up, by theſe poſterior Statutes, from taking any one Step that 
could be available to attain the Poſſeſſion really. The Claimant 
did therefore all that he could, or that by Law was competent 
for him to do, when he entered his Claim within the Time li- 
mited for that ſpecial Purpoſe; as the Eſtate itſelf had been laid 
hold off by the Factors appointed by the Barons of Exchequer. 
And as under theſe Circumſtances it will be puzzling to ſay, 
what Diligence the Claimant could poſſibly have done to attain 
Poſſeſſion really, it is, with Submiſſion, impoſſible that his Ne- 
glect to do what he was diſabled from doing, ſhould import a 
Forfeiture of his Right, when, by the Veſting- acts, a different 
Method was preſcribed for having theſe Claims aſcertained and 
made effectual. | 

By the aforeſaid Clauſe, the Legiſlature ſeems to have had 
principally in view the Caſe of the Sub-vaſſals, who, as coming 
in place of the forfeited Superiors, were intitled to obtain a 
new Infeftment from the Barons of Exchequer ; who were there- 
by ſpecially authoriſed, upon Production of any ſuch Attainder 
(of the Crown's'immediate Vaſſal), to reviſe, and paſs Signatures, 
without any Compoſition, in favour of the Vaſſal, to be holden 
of his Majeſty, with Clauſes of Novodamus, &c. 

It might alſo apply to the Caſe, both of the Vaſſals and Sub- 


vaſſals, in ſo far as thereby intitled to their Tenants — 
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of the Tacks of their reſpective Lands, whereby they 1 re ſe- 


verally intitled to have reſumed the Poſſeſſion as if 1 ſuch 
Tacks had ever been granted. 5 
But be that as it will, it ſeems extremely plain, that it could 
never apply to the Caſe of Superiors, who could neither be infeft 
upon their Vaſſal's Forfeiture, nor could really attain Poſſeſſion 
by any Method known in the Law conſiſtent with the other Sta- 
tutes paſſed upon Occaſion of theſe Rebellions, veſting the whole 
Eſtates, prima inſtantia, in the Crown, thereby declared to be 
in the real and actual Poſſeſſion thereof, interpelling all others 
from eee, therewith, and eſtabliſhing a Rule, where- 


by every Claim. of. or concerning theſe Eſtates ſhould be made 
effectual. 
4 In reſpect whereof, Kc. 


ALEX LOCKHART. 
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